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Affairs of the League. ‘ 

Conference of the United Cities of America.—On 
January 11 and 12 there was held in Chicago, at the call 
of the Municipal Voters’ League of that city, a confer- 
ence of delegates from reform organizations in a num- 
ber of cities, and a permanent organization was formed 
under the name of “The United Cities of America.” The 
organizations represented were, The Municipal League of 
Baltimore; The Municipal League of Buffalo; The Citi- 
zens’ Municipal Party of Cincinnati; The Voters’ League 
of Denver; The Municipal League of Detroit, The 
Municipal League of Dubuque ; The Civic Club and Goud 
Citizens’ Federation of Grand Rapids; The Citizens’ 
League of Indianapolis; The Civic League of Kansas 
City; The Voters’ League of Milwaukee; The Voters’ 
league of Minneapolis; The Yale City Government Club 
of New Haven; The Citizens’ Union of New York; The 
City Party and The Committee of Seventy of Philadel- 
phia; The Voters’ League of Pittsburg; and the National 
Municipal League, 


Mr. Charles R. Crane of Chicago was elected chair- 
man of the Conference, Mr. Fulton Cutting of New York 
vice chairman, and Mr. Elliott H. Pendleton of Cincin- 
nati chairman of the Committee on Resolutions. 

The resolutions adopted by the Conference cover the 
subjects of the separation of mgnicipal from State and 
national issues; home rule; the fixing of the responsi- 
bility of municipal officials; the proper form of ballot 
and the adoption of the merit system; and are too long 
to be given here in full. We give however those parts 
of the resolutions advocating the merit system: 


We further hold that the merit system of appointment has 
demonstrated, wherever honestly applied, that it tends to result in 
the selection and retention in office of a higher grade of men than 
are obtained by other means; that it opens the public service as an 
honorable career, free from the distractions of politics, and that it 
tends to relieve the citizens from the possibility of tyranny by 
office holders. 


The resolutions further urge: 


Fourth—That the number of elective municipal officers should 
be reduced as far as practicable, always preserving the right to 
elect members of the municipal legislative body or city council. 

Fifth—That the merit principle should be applied to all de- 
partments of city administration under practical and efficient civil 
service laws. 
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The Federal Service. 


The Isthmian Canal Service-—Schedule A of the civil 
service rules was by executive order of January 12, 1906, 
amended by striking out all of the present provisions 
of Section VIII. and substituting therefor the following: 

VIII.—ISTHMIAN CANAL COMMISSION. 

All officers and employees in the service of the Isth- 
mian Canal Commission upon the Isthmus of Panama, ex- 
cept those who are to perform the duties of clerk, book- 
keeper, stenographer, typewriter, surgeon, 
trained nurse or draftsman. 

No person appointed to the service on the Isthmus of 
Panama otherwise than through competitive examina- 
tion or by transfer or promotion from a competitive posi- 
tion shall be transferred to a competitive position. 

Goshen (Ind.) Postoffice Cases—(23 G. G. 2.) The 
case of W. W. Huffman, charged with violating the civil 
service law by soliciting campaign funds from employees 
of the Goshen (Ind.) postoffice in the postoffice building, 
came up before Judge Anderson of the Federal Court on 
January 11. There were three counts in the indictment, 
differing only in that different men were named as hav- 
ing been approached. 

The defendant had demurred to the indictment on the 
ground that the law forbidding the solicitation of political 
assessments in Federal buildings was unconstitutional if 
it was held to apply to buildings merely leased from a 
State by the United States Government and over which 
that State still exercised a landlord’s control. 

This fine and ingenious point did not impress the 
Court, and the demurrer was overruled. Mr. Huffman 
then pleaded guilty and was fined $100. 

Postmaster Sherwin (23 G. G. 2), whose case has 
been under investigation, was removed from office the 
day before his term expired. 


The Civil Service Throughout the Country. 


New York State. 


The Case of H. H. Bender, Fiscal Supervisor —We 
print elsewhere the opinion of the Appellate Division of 
the Supreme Court in favor of the right of the State Com- 
mission to proceed with the investigation of the charges 
against Mr. H. H. Bender of receiving political contri- 
butions. 

New York City. 


Action of the Commission.—The Municipal Commis- 
sion has passed a resolution announcing that hereafter, 
outside of the Police and Fire departments and except 
in cases where the law requires positions to be filled with- 
out delay, promotion examinations will be held regularly 


physician, , 
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twice a year only, as soon as possible after April 1 and 
October 1 in each year. 

The Commission recently issued a notice to applicants, 
warning them against all persons offering to sell exam- 
ination questions in advance, and against individuals or 
“schools,” claiming to possess advantages in regard to 
passing examinations and securing appointments. 

The Commission offers a reward of $100 for evidence 
that will secure the conviction of any person attempting 
to defraud applicants. 

The Commission has notified the heads of all city de- 
partments requesting the classification of positions, that 
the Commission will not consider such applications for 
classification until the positions have first been established 
by the Board of Estimate and Apportionment and the ~ 
Board of Aldermen. 

Mr. Coler’s Patronage—‘“I wish you would explain to the 
public,” said Mr. Coler (Borough President of Brooklyn) from 
behind a heap of applications for places, “that there are only a 
few positions which I can give, and that these have all been 
filled. I try to make this clear to every one who applies to me, 
but they seem to think that I do not mean it. I have in this 
office thirteen exempt places. . . It is very hard to make 
people believe this. ll further applications to me for 
patronage will be ignored. This is not because I like to inflict 
pain, but because, if I do not take this course, public interests, 
which I have neither the inclination nor the right to neglect, 
must be neglected.”—Evening Post. 

Veteran Volunteer Firemen.—We give below the de- 
cision of the Supreme Court, Special Term (by Judge 
Kelly) in the case of the clerks in the officg@ of the 
County Clerk of Kings County, who, after being dis- 
missed on January 1, brought suits for reinstatement on 
the ground that they had been dismissed without the hear- 
ing to which they claimed they were entitled as ex-volun- 
teer firemen (23 G. G. 3). 

The decision effectually disposes of the unfounded 
claims, and establishes a precedent for the time being. 
But hereafter, it is evident, each claim of this sort will 
be disposed of on its own merits, and the difficulty of re- 
cognizing sham certificates will increase as time goes on. 
A law abolishing this preference of ex-volunteer firemen 
seems to be the only radical cure. 


Matter of Bell et al. (decided January 15).—I think the pref- 
erence in employment and the right to hearing before removal 
given in section 21 of the Civil Service Law (Laws 1899, chap. 
370, as amended by Laws 1902, chap. 270) to members of volun- 
teer fire departments and to persons who are members at the 
time of disbandment of such volunteer fire departments, applies 
to active members who perform the duties of volunteer fire- 
men. As to such persons who expose life and limb for the pro- 
tection of the public, the legislature might well grant them pref- 
erences and privileges not enjoyed by others. I do not inter- 
pret the provisions of law cited to mean that a man obtains such 
preference over his fellows simply because his name is inscribed 
on the roll of a fire company in some distant part of the State. 
Such a construction of the statute would be unjust to the bona 
fide volunteer firemen and to the public. The relators, living in 
Brooklyn, occupying positions in the county clerk’s office, con- 
tent themselves with the allegation in their petitions that they 
are volunteer firemen. Mr. Bell says he was a member, and Mr. 
Gerlick says he was an active member of Monroe Engine Com- 
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pany in the Borough of Richmond. There is no allegation that 
either of the relators performed any public duty as a member 
of the fire company named, that either of them was ever present 
at a fire, or did any of the work of a fireman. The conclusion 
is negatived all the way through the papers presented unless 
the elaborate certificate issued by the engine company is evi- 
dence of the facts therein stated. It is true that the certificate 
states that the relators were “present at fires with their company, 
except when detained therefrom by illness or other unavoidable 
circumstances.” But the relators’ affidavits in no way verify 
this important detail. They make no claim that they performed 
any of the duties of a volunteer fireman. I think the relators’ 
affidavits are insufficient to justify the. issuance of mandamus. 
In addition, it is shown that the positions in question are in the 
exempt class. The motions are denied—(N. Y. Law Journal, 
January 18, 1906.) 


Changes in the Office of the Commission.—J. F. 
Skelly has been appointed Assistant Secretary of the 
Commission, and Philip J. Coffey has been appointed 
Labor Clerk at a salary of $3,500. 

The Commission has divided its force into several 
divisions or bureaus, over each of which one person has 
been placed, whose duty it shall be to keep the efficiency 
records of the other employees in the division. 


Probation Officer—The Commission has announced 
that they will hold examinations for the position of Pro- 
bation Officer (male and female) and for Parole Officer 
(Court of Special Sessions), which is a similar position. 

This decision ends the delay caused by the long con- 
troversy over the classification of female probation offi- 
cers. 

The Probation Commission has not yet reported on 
this matter. The Women’s Auxiliary has put in an ex- 
cellent brief, urging the placing of the position in the com- 
petitive class and giving, among other things, the exam- 
ination papers used for probation officers in Chicago. 
(22 G. G. 148, 108.) 

The Commission has announced that it will not under- 
take to classify any position until such position has ac- 
tually been created by action of the Board of Estimate 
and Apportionment. 


The Case of James Smith—On January 15 James 
Smith, an insurance broker of the Bronx, was found 
guilty on the charge of receiving a gratuity for the ap- 
pointment of another person to office. 

The charge against Smith was that he took $1,000 
from Frederick W. Oppe, a member of Hook and Lad- 
der Company No. 6, promising him a re-rating on exam- 
ination and a promotion. Oppe received neither. 

At the trial none of the witnesses gave any testimony. 
Oppe could not, or would not, identify his signature to 
his affidavit or remember anything. H.C. Dailey, who is 
alleged to have seen the transaction, behaved in the same 
way, and Smith was not allowed by his lawyer to take 
the stand. Nevertheless Smith was held guilty by the 
Justices and sent to the Tombs to await sentence. 

Last year William Duke, said to be a partner of 
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Smith’s in this business, was sentenced to six months in 
the penitentiary and to pay a fine of $500. 


Buffalo, N. Y. 


Organization of the Women’s Civil Service Reform 
<lssociation.—The ladies of Buffalo, instead of following 
the usual custom and organizing an Auxiliary to the Civil 
Service Reform Association of their city, have established 
the Women’s Civil Service Reform Association of Buf- 
falo. The officers for the coming year are Miss Sarah L. 
Truscott, President ; Miss Matilda T. Karnes, First Vice- 
President; Mrs. Porter Norton, Second Vice-President; 
Miss Frances Wilcox, Recording Secretary; Mrs. De- 
Lancey Rochester, Corresponding Secretary, and Mrs. 
Henry W. Sprague, Treasurer. There is an Executive 
Committee of twelve members. 

The constitution of the new association provides for 
five kinds of membership: (1) Annual Membership; (2) 
Group Membership; (3) Sustaining Membership; (4) 
Life Membership; and (5) Reading Membership. 

The Executive Committee will hold regular monthly 
meetings. The regular dues are $1; sustaining member- 
ship, $10; life membership, $50. 


Boston. 


Status of Deputy Superintendents of Streets——Attor- 
ney General Parker has upheld the Civil Service Com- 
mission in their position that Deputy Superintendents of 
Streets cannot be appointed without examination. Un- 
der the law the exemption from examination is confined 
to the chiefs of “principal departments,” and the Attor- 
ney General holds that the word “departments” as used 
in the rules was intended to refer to the same divisions 
of the city. 

The mayor (Mr. Fitzgerald) thinks this is “carrying 
the principles of the civil service too far,” and has had 
introduced an ordinance dividing up the street depart- 
ment into “principal departments,” which he thinks will 
“obviate the necessity of going to the Civil Service Com- 
missioners.” If not he will insist on bonds being given 
by the heads of the divisions. The ordinance in question 
has gone through the Common Council, and is now in the 
Board of Aldermen. (23 G. G. 4.) 


New Jersey. 


The Association—A meeting of the Association was 
held at 738 Broad Street, Newark, on January 23, at 
which Hon. Everett Colby, President; Mr. T. H. Brown, 
Mr. S. Carman Harriot and others were present. 

The meeting was attended by Mr. Elliot H. Goodwin, 


Secretary of the League, who was requested to draft a 
bill to cover the entire civil service of the State and its 


cities. It is understood that Senator Colby will introduce 
the bill. 
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Jersey City. 

Mayor Fagan.—Mr. Mark M. Fagan, Mayor of Jer- 
sey City, believes that a civil service law should be passed 
covering all branches of the city government, and has 
promised to have such a bill introduced in the Legis- 
lature. 

Mr. Fagan said recently: 


There is no more reason why a clerk in the tax office should 
be selected and retained because of political service than that a 
school teacher should be selected in the same manner. If we 
say to all of our young men that the door of public service is 
open to them upon the basis of fair competition, and that no 
pull with a political leader or a party will avail them, and that 
their own merits will be considered, we have applied the principle 
of equality to our public business, and the result will be a higher 
standard of fitness in considering applicants, a much higher 
standard of efficiency in the performance of duties, and the re- 
moval from the arena of partisan politics of the spoils system, 
which is a demoralizing influence in public life. 


Philadelphia. 


Draft of an Act to Prevent Political Contributions.— 
The Pennsylvania Association has prepared and circu- 
lated a draft of an act for the above mentioned purpose, 
which, omitting the title and the repealing clause, is as 
follows: ° 


Section 1.—Be it enacted by the Senate and House of Repre- 
sentatives of the Commonwealth of Pennsylvania, in General 
Assembly met, and it is hereby enacted by the authority of the 
same, that no officer, clerk or employee under the government 
of any city of the first class within the Commonwealth of Penn- 
sylvania shall directly or indirectly demand, solicit, collect, or 
receive, or be in any manner concerned in demanding, soliciting, 
collecting, or receiving, any assessment, subscription or contri- 
bution, whether voluntary or involuntary, intended for any polit- 
ical purpose, from any. person, corporation or association, nor 
shall any such officer, clerk or employee give any contribution 
intended for any political purpose to any person, corporation, 
committee or association. 


Section 2—Any person or persons who shall violate any of 
shall, upon conviction, be punished by a fine of not more than 
$1,000, and by imprisonment for a term not exceeding two 
years. 


Ohio. 


Prospects of a Civil Service Law—Those who are 
working for the passage of a civil service law are growing 
more confident of success. 

The State Chairmen of both the Republican and 
Democratic parties are against reforming the service, but 
there are a number of men of influence in both branches 
of the Legislature who are thoroughly in favor of it. The 
revised municipal code bill, advocated by nearly all the 
mayors of Ohio, provides for the merit system in cities, 
but there is a good deal of politics to contend against. 
Democrats are being told that the demand for the com- 
petitive system is simply evidence of an attempt on the 
part of the Republicans to take away the patronage of 
Governor Herrick (Democratic), though he himself in 
his message recommended the adoption of civil service 
rules for the State service and in State institutions. 

To meet this objection it is probable that any bill 
introduced will provide that the competitive system shall 
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go into operation at some future date, and not on the 
passage of the bill. 

But the split will not be entirely on party lines. It 
is confidently expected that both the Cincinnati and the 
Cleveland delegates, though Democratic, will support 
a bill to establish the system. The independents from To- 
ledo will also favor it, and the advocates of the system 
are now counting on twenty-three Democratic votes. 


IMinois. 


The Case of Matthew L. Hildreth_—The trial of Al- 
derman Matthew L. Hildreth, of Jacksonville, Ill., for 
violating the provision of the new civil service law against 
soliciting campaign funds from civil employees, took 
place on January 13 and resulted in a disagreement, in 
which five members of the jury are reported to have 
stood for conviction. 

Mr. Hildreth admitted asking for contributions, but 
denied any intention to violate the law, and it is believed 
by those most interested in putting an end to the prac- 
tice of levying assessments that in this he was telling the 
truth. We believe that the Civil Service Commission con- 
sider that the fact that they could get even five of the 
jury to stand with them was a greater victory than they 
had any reason to expect on account of the local condi- 
tions, for the city of Jacksonville is under the absolute 
control of a political machine, which has grown up on 
the spoils system through the use of three State institu- 
tions at that place. 

This was the first case of the violation of the new 
law. The defendant apparently did not know he was 
violating the law, and the general impression in Jackson- 
ville seems to have been that the prohibition against as- 
sessments was confined to the heads of departments. 
Furthermore, the defendant was personally a popular man. 
All these things made the case a very difficult one in 
which to secure a conviction. 

But the moral effect of the trial will be good. The 
Commission has already received assurances from State 
institutions that there will be no further solicitation of 
campaign funds, and perhaps, under the circumstances, 
it is not altogether unfortunate that no conviction re- 
sulted. There is evidently a strong feeling against politi- 
cal assessments, and it may be that in this case a respect 
for the law will be established without any undue bit- 
terness of feeling. 


Chicago. 

Secretaryship of the Commission—Mayor Dunne, 
acting on the advice of Mr. Lewis, the Corporation 
Counsel, has insisted on appointing Mr. W. E. Rafferty 
to the secretaryship of the Civil Service Commission. The 
Civil Service Reform Association of Chicago has decided 
to bring suit to test the validity of the appointment. 
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As we understand it, Mr. Rafferty’s qualifications 
for the position are not in question, the point being simply 
the status of the position under the law. 


St. Paul, Minn. 


Proposed Charter Provisions——At a recent meeting 
of the Charter Commission of St. Paul, Mr. J. J. Er- 
matinger brought up for consideration a chapter to create 
a civil service board and to establish the competitive sys- 
tem for all subordinate appointments in the city service. 

The proposition was strongly opposed by Mr. F. B. 
Doran, formerly Mayor of the city, who said among other 
things: 

I think it should be referred to Carl Schurz. I am utterly 
opposed to this so-called merit system. It is a humbug from 
beginning to end. We were making commendable progress until 
Mr. Schurz brought forward this civil service idea and foisted it 
upon the government, and it is a notable fact that the graft 
which we hear so much about these days has cut in since the 
civil service ideas of Mr. Schurz started in. People who think 
they have life tenures grow indolent and indifferent to the duties 
of their office as well as to the ordinary courtesies. I am utterly 


opposed to foisting the merit system on St. Paul or considering 
it in any form. 


The matter was referred. 


Letter of the New York Civil Service Reform 
Association to Governor Higgins in the 
matter of Mr. H. H. Bender. 





November 10, 1905. 
Hon. Frank W. Hiccins, 


Governor of the State of New York, 
Albany, N. Y. 


Sir :—On behalf of the Civil Service Reform Associa- 
tion we respectfully beg to ask your attention to the fact 
that the Fiscal Supervisor of State Charities, an officer, 
whose appointment and removal are by the law creating 
the office placed in the hands of the Governor, is seeking 
by technical means to avoid an investigation by the State 
Civil Service Commission into his conduct and the con- 
duct of his office relative to the violation of the provisions 
of the civil service law prohibiting political assess- 
ments. We submit that this action on his part is not only 
unbecoming a public officer, but it is an indirect confes- 
sion of the truth of the charges of such violation. And 
we most respectfully submit further that the situation 
which he has thus created amounts to a scandal in the 
State administration which calls for action on the part of 
the Executive. The case may be briefly stated as follows: 

For years the collection of campaign assessments from 
employees in the State capitol has been notorious. It has 
proved, however, exceedingly difficult to secure evidence 
of a violation of law owing to the fear of: employees 
that they would jeopardize their positions if they were to 
furnish it. Such evidence was secured by the Civil Ser- 
vice Reform Association last June in regard to the col- 
lection of campaign assessments or contributions in the 
Fall of 1904 in the office of the Fiscal Supervisor of State 
Charities. It was in part embodied in an affidavit of 
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Edwin A. Doty, formerly book-keeper in that office. In 
this affidavit, a copy of which is attached hereto (Ex- 
hibit A), Mr. Doty makes the following allegation : 

(1) That Harry H. Bender was the treasurer of the 
Republican City and County Committees at the time the 
collections were made. 

(2) That his secretary, Herbert F. Prescott by name, 
appointed by Mr. Bender to an exempt position in the 
department, had solicited from him the payment of cam- 
paign assessments, both in 1902 and 1904. 

(3) That he had informed Supervisor Bender of this 
fact. 

(4) That other employees had been in like manner 
solicited by Prescott, and that many of them had paid 
political contributions to Prescott. 

This affidavit was presented to the State Civil Ser- 
vice Commission by this Association on June 22 with a 
request that the Board should conduct an investigation. 
At the time the request was made the Association had no 
doubt—and it has none now—that the civil service law 
not only gave full power to, but also made it the duty of 
the Commission to investigate and report upon all mat- 
ters touching the enforcement and effect of the provisions 
of the act, and such also is the opinion of the Attorney 
General. 

The sworn testimony of employees in the office of the 
Fiscal Supervisor, taken by the State Commission on July 
14, not only corroborated the statements made by Mr. 
Doty in his affidavit, but went much further. The amount 
of the assessment was fixed, checks in payment and re- 
ceipts for payment were produced. The Commission re- 
ceived and marked in evidence a check made to the order 
of Prescott in payment of the assessment and endorsed by 
him; another made to his order, and, at his request, 
changed to read payable to “Cash”; a receipt signed by 


’ Prescottt; a check payable to “Cash,” given directly to 


Supervisor Bender and endorsed with his name by stamp. 
All of the checks were given by employees of the office in 
payment of an assessment fixed at a certain percentage of 
their salary. A copy of this testimony is attached hereto 
(Exhibit B). 

After taking this testimony, the Commission trans- 
mitted to Mr. Bender and to Mr. Prescott a copy of Mr. 
Doty’s affidavit and the testimony, and asked them if 
they desired a hearing in the matter to indicate a date 
therefor. Upon their request, the hearing was set for 
September 14. 

The Commission has met twice for the purpose of 
giving Messrs. Bender and Prescott the fullest opportun- 
ity to answer the evidence taken. On neither occasion 
has either of them appeared. On September 14 counsel 
for Bender and Prescott raised the technical point that 
the State Commission had no power to conduct such an 
investigation, and, on their insistence, the question was 
referred to the Attorney General. On September 28, after 
the reading of the opinion of the Attorney General—the 
legal adviser of the Fiscal Supervisor of State Charities 
as well as the State Civil Service Commission—uphold- 
ing the power of the State Commission and advising them 
that they had full power to proceed with the investiga- 
tion, the Commissioners were served with alternative 
writs of prohibition secured by counsel for Bender and 
Prescott on the preceding day. The writs were pro forma 


(Continued on page 25.) 
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The Governor and the Case of Mr. Bender. 


The present situation of the investigation of the 
charges against Mr. Bender, Fiscal Supervisor of Chari- 
ties in the State of New York, for collecting political 
assessments, is not a cause for congratulation. The 
charges remain uninvestigated, and the only mitigating 
circumstance is the fact that the plenary powers of the 
State Civil Service Commission to make investigations 
have received judicial approval. 

It will be remembered that the investigation was be- 
gun in July last by the State Civil Service Commission. 
Some evidence was then taken which tended to show Mr. 
Bender’s complicity in the levying of political assessments 
on employees in his office in the Fall of 1904. The Com- 
mission sent him a copy of the evidence with the charges 
and notified him that it would be glad to hear from him in 
reply. He requested delay for the purpose of producing 
witnesses, which was granted him. Instead, however, of 
producing any evidence at the adjourned meeting in Sep- 
tember, he appeared by counsel and objected to the juris- 
diction of the Commission to hold the investigation. The 
Commission, acting upon the advice of the Attorney Gen- 
eral, to whon: the specific question was referred, held 
that its authority was absolute. Whereupon it was im- 
mediately served with a writ of prohibition issued at Mr. 
Bender’s instance. This writ was subsequently vacated, 
and the order vacating it has been recently affirmed on 
appeal. 
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Pending the appeal, and on November 1oth, 1905, the 
New York Civil Service Reform Association addressed 
a letter to the Governor, which it has recently made pub- 
lic. It pointed out that the Fiscal Supervisor of State 
Charities,—an officer whose appointment and removal is, 
by the law creating the office, placed in the hands of the 
Governor,—was seeking by technical means to prevent an 
investigation by the State Civil Service Commission into 
his conduct and the conduct of his office in regard to the 
violations of the civil service law prohibiting political 
assessments. It stated the opinion that this action on his 
part was not only unbecoming a public officer, but was 
also an indirect confession of the truth of the charges 
of such violation, and that the situation he had thus 
created amounted to a scandal in the State administration 
which called for action on the part of the Executive. 
The Association therefore requested the Governor to con- 
tinue the inquiry into Mr. Bender’s conduct which the 
State Commission had been withheld from continuing 
and to take action in accordance with the facts brought 
out in such inquiry. 

No reply, except a formal acknowledgment of the 
receipt of the letter, has been received by the Association. 
Nor, so far as is known, has the Governor taken any 
action. 

Whatever may be the powers of investigation of the 
Civil Service Commission, the Governor’s powers of in- 
vestigation are undoubted. He has quite recently empha- 
sized them in a memorandum prepared by his legal ad- 


. viser and intended for the Legislature, and insisted on 


his own prerogative in this respect. In this memorandum 
he laid some stress upon the fact that he was always ready 
and willing to entertain any charges against any official, 
and that such charges by responsible parties would be 
promptly investigated. Yet these specific charges against 
Mr. Bender have remained with him unheeded for nearly 
three months. 

Whether or not the charges be true, the fact that an 
appointed official may be permitted to evade their investi- 
gation by dilatory proceedings is in itself a scandal. The 
chief law officer of the State, who is, by virtue of his 
office, Mr. Bender’s legal adviser, advised him, through 
the State Commission, of the authority of the latter to 
proceed. Ordinary decency required his acquiescence in 
that advice. And if the State Commission, and the At- 
torney General, were not entitled to his respect, it was the 
part of the Chief Executive to see that his office was filled 
by an incumbent who would render that respect to co- 
ordinate and superior State officials. With regard to 
his office, the Governor has an absolute power of removal. 
If the Governor does not choose to uphold the dignity of 
other State officials and remove Mr. Bender for his con- 
tumacy, it was, at least, the function of the Governor to 
exercise his own prerogative in the matter, and conduct 
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the investigation himself. It is situations like this which 
tend to bring the administrative law into contempt. 

In the meantime, the Appellate Division has confirmed 
the Attorney General. The opinion is important, and is 
printed in full in another column. It is very satisfactory 
in that it is on the merits, and is based on principles so 
broad that they are not likely to be overturned. The 
Court holds that the construction which the appellant 
(Bender) would put upon the words of the law so as to 
confine investigations by the State Board to those cases 
only where one of its own subordinates was involved, is 
a forced construction, and cannot be upheld, while the in- 
vestigation itself is one of those which the Legislature 
may properly authorize a board to make for the purpose 
of informing itself, through the Governor, as to what, if 
any, legislation is necessary with regard to the service of 
the State. The opinion effectually disposes of the ob- 
jection that by this investigation the Board is seeking 
to try Mr. Bender for a crime. 


The Lodge Consular Bill in Committee. 


The seventh, eighth and ninth sections of the bill 
drafted by Secretary Root and Senator Lodge were 
struck out in the Senate Committee on Foreign Relations 
after a very dignified discussion in which, however, with 
no beating about the bush, everyone expressed his real 
reasons for and against the measure with entire frank- 
ness. 

In this discussion (Report No. 112) Secretary Root 
argued in support of his plan not only with conviction, 
but with the discrimination of one who understands the 
essential difference between a division of spoils, even 
though it were an equal division, and the elimination of 
politics altogether from the service, and who will be con- 
tent only with the latter. 

As outlined by Secretary Root the original plan con- 
templated first the classification of the consular officers 
in grades, and the assignment of the members of the 
present force to those grades, with authority to the Presi- 
dent to transfer these graded officers from one station to 
auother according to the interests of the service. Under 
the present system a man is nominated by the Presi- 
dent to be consul for a particular station. Under the 
proposed system a consul would be an officer of a sys- 
tem. 

Original appointments were to be made only to the 
lower grades and were to be upon examination (non- 
competitive) ; promotions were to depend upon record of 
efficiency without examinations, no original appointments 
were to be made to the higher grades, which were to be 
filled only by promotion, and promotions were to re- 
quire separate confirmation. 
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Mr. Root told the committee that he had begun by 
getting together whatever information he could as to the 
existing dissatisfaction among the people of the coun- 
try with the consular service. He found, he said, that 
there were some three hundred different sets of business 
people who had made representations on the subject. 
He then got all the light he could from men of experi- 
ence in the State Department and in the Consular Ser- 
vice as to the existence of the defects complained of, as 
to the character of these defects and as to the practical 
way in which they might be remedied and that it was 
upon this information, together with the well known 
knowledge of Senator Lodge, that the bill before the 
committee had been drawn. 

It is evident that this measure, so wisely and disin- 
terestedly based upon a thorough knowledge of the evils 
which business men have protested so long, would have 
gone far to correct those evils, but it is clear also that 
it would have cut unsparingly into the patronage of the 
Senate. That, of course, is the reason it was allowed 
to go no further, and this fact has been widely criti- 
cised, in general terms, but it is well to record here, and 
the readers of Goop GOVERNMENT will like to see for 
themselves, the precise arguments that were used on this 
occasion. For those arguments seem td be founded both 
on party spirit and on a jealous wish to retain power 
and the better they are known the less and less will they 
be admired as time goes on. 

The discussion on the merits began with the question 
raised by Senator Bacon that under the proposed bill 
it would not be possible to put in good men at the top, 
while the lower grades might not offer material fit for 
promotion to the most responsible positions. 

To this Mr. Root answered: 


The exceptions would be so few that, as a general propo- 
sition, in the interest of the service, men who have lived 
through the greater part of their lives ought not to be taken 
into the new field. The Government will have better service 
if it picks men comparatively young, who still have enthus- 
iasm, energy, ambition, and the power of making a career. 


The real objection, however, was soon reached: 


Senator Bacon. Mr. Secretary, what is the term of office 
proposed in this bill? Are they life appointments? 

Secretary Root. There is no time fixed. It is left just 
as it is now. 

Senator Morgan. 

Senator Lodge. It is not changed. 

Senator Bacon. I understand; but, then, the new system, 
if adopted, would raise some question on that subject. For 
instance, as it is now, when an administration changes it is 
perfectly competent and rather recognized as a rule that all 
of the consuls except such as those in the class to which 
Mr. Williams belongs should go out and the representatives 
of the other party come in. 

Senator Lodge. That has been the great misfortune of 
the service. | 


During good behavior. 


K * * * * * * 


minaiesd shone Mr. Secretary, if you have finished, I just 
want to make one suggestion, not for the purpose of argu- 
ment, but to call your attention to it to see whether or not 
any amendment would be considered possible or desirable. 

Of course, if this bill is passed and becomes law, the ef- 
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tect of it is to secure, as the permanent consular body, the 
members of only one political party, and being put upon the 
merit system that condition would be a system approximate- 
ly, at least, permanent. 


Senator Morgan suggested that men kept constantly 
away from home in a regular service would forget their 
Americanism, and asked if some plan could not be de- 
vised to counteract that evil. Mr. Root thought it would 
be well to bring consuls back and put them in the State 
Department and to put men from the State Department 
in their places, so that they might learn one another’s 
business. 


Senator Bacon. I am very frank to say to you, Mr. Sec- 
retary, that the trouble, in my mind, is one of reconciling 
what may be considered the great advantage in the perman- 
ent service with the feature of this drifting into the absolute 
control of one party, whichever party that may be. 

Senator Morgan. But the first principle of consular and 
diplomatic service is that it shall be non-political. 

Senator Bacon. That is the point I am making—the 
difficulty of making it non-political. 

Senator Lodge. That will cure itself. There will be a 
majority first from one party and then from the other. 

Senator Bacon. I desire to make the suggestion to you 
whether there could be properly incorporated in this bill any 
provision which requires non-partisan appointments? 


The discussion turned upon the bearings of the bill 
upon the President’s constitutional power, and on its 
limiting effect upon the present powers or prerogatives 
of the Senate. 


Senator Bacon. ' So long as this statute remains 
upon the books, the only participation of Congress would be 
in the part of Congress which we represent in the confirma- 
tion or rejection of the nominees. Outside of that the ser- 
vice would be absolutely removed from all legislative control 
except the control which would still remain of the right and 
power to amend and change the law. 

* * * * ok K * * * 

Senator McCreary. I think Senator Bacon has raised the 
point that is of vital importance in this bill. I like the gen- 
eral provisions of the bill. I have felt and known for a long 
time that the consular service needed reorganizing. My ex- 
perience with it was not encouraging at all. It needs reor- 
ganization very badly, and there are many things in this 
bill I like very much; but the great obstacle, to me, has been 
that this bill of course seeks to put in for life certain men. 
If there is no provision in the bill such as is suggested by the 
Senator from Georgia, the probabilities are that pretty much 
all the people that would be put in would belong to one 
political party. The consular service is a great service. It 
seeks to accomplish great ends and good ends, and I think 
it ought to be just as nearly non-political as possible. 


Senator McCreary suggested that the consuls should 
be representative men and divided up; but: 

Senator Morgan. If we distribute these officers amongst 
the political parties in the United States it will very soon 
run up upon the proposition which I abhor very much; that 
is to say, encouraging the Socialistic party by putting their 
men in office. I do not want the President to do that. 


Secretary Root compared the consular service to 
that of the army, and Senator Bacon admitted that in the 
army political distinctions in appointments had been 
broken down, and added: 

Whether or not that could be accomplished in the con- 
sular service, which is more a matter of dollars and cents, is 
another question. 


Senator Frye. Do you think you could put into a bill of 
this kind a provision that the appointments hereafter made in 
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the consular service should be divided between the two polit- 
ical parties? 

Secretary Root. 
provision. 

Senator Bacon.. You say they should be designated with- 
out regard to political affiliations. 

Secretary Root. Yes; I think that is right. 

Senator Bacon. And while the policy might make a dif- 
ference, the principle is the same. 

Secretary Root. One is excluding political considera- 
tions and the other is including political considerations. 


Secretary Root said that he had consulted the Presi- 
dent specially on this subject, and that the President had 
instructed him to say that he very heartily agreed with the 
idea of taking these appointments out of politics, of hav- 
ing them made without regard to political affiliations, and 
would be quite ready to accept such a provision. 


Secretary Root made a final appeal that all the good 
work done in this and former years should not be lost. 
He said: 


We have communications from over three hundred com- 
mercial and business bodies scattered all over the country 
urging that something be done. It seems to me that the proc- 
ess has gone so far that Congress should, in due self-respect, 
take action, and that whatever conclusions you reach upon 
this subject should be conclusions not to be reported and 
lost in the shuffle, but to be put through and carried into 
effective legislation; that the due regard which the public 
ought to have for the efficiency of Congress as a practical 
legislating body calls for that attention to this particular 
business. 

Senator Foraker. 
of the legislation. 

Secretary Root. 


I do not. I think that would be a bad 


I think we appreciate the importance 
That is all I have to say on that subject. 


It must be admitted that the problem of introducing 
the merit system into the consular service without in any 
way limiting, or appearing to limit, the President’s con- 
stitutional power of appointment, is a delicate one, and, 
to say, as the bill under consideration said, that certain 
persons “shall constitute a board of examiners, whose 
duties it shall be to hold examinations of applicants to 
the consular service,’ is to impose a duty on that 
board to which the President need not submit. The only 
proper way would seem to be to accept the method re- 
sorted to in the Federal civil service law itself and pro- 
vide that the Presideht may appoint an examining board. 
This would be a promise on the part of the Senate not 
to reject applicants selected by the President in this way, 
and that, after all, is what is wanted, and should be enough 
to start on. 

It must not be supposed that what is left of the bill 
is unimportant. On the contrary, it represents a great 
advance. The abolition of the fee system is in itself no 
small improvement, but the establishment of grades is a 
beginning for a systematized service. Without it no rad- 
ical improvement could be expected. With it much is 
possible without further Congressional promises, in the 
way of legislation. 

For under the bill as it now stands, the President may 
transfer consuls from place to place, within a grade, and 
this amounts to saying that consuls would be appointed to 
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a grade, and not to a particular station, and the President 
can of course go as far as he chooses in experimenting 
with advances by promotion, and, if he likes, with exam- 
inations. 


Letter to Governor Higgins. 


(Continued from page 21.) 
refused by the Court and the determination of their right 
to the writs is now pending on an appeal taken by them 
from the order of denial. 

While the Association would hesitate to ask of you 
action which would in any way interfere with or antici- 
pate action by the courts, we wish to point out that in 
this instance the question now being litigated does not 
touch on or affect the merits of the case, but merely con- 
cerns the power of the State Civil Service Commission. 
The fact remains that a high State official, accused of 
countenancing and abetting a system of extorting money 
from his own employees, has refused to answer these 
charges and seeks to avoid a proper inquiry into them by 
questioning the power of the Civil Service Commission 
to make any investigation. That he should be continued 
in office and authority while obstructing an inquiry into 
his official acts would not only be a disgrace to the admin- 
istration, but also an object-lesson to employees in the 
State service of the impunity with which high officials 
may violate law to subserve party purposes. 

The power of the State Civil Service Commission 
which has been questioned was that of investigating and 
reporting to the Governor the facts in regard to the ex- 
ecution of the provisions of the civil service law. No 
one can question the legality or propriety of your pro- 
ceeding to inquire whether an officer, for whose appoint- 
ment and removal you are, by law, responsible, has been 
in any way connected or concerned with the practice of 
levying political assessments and in the violation of the 
Civil Service Law. In view of Supervisor Bender’s action 
in obstructing the investigation by the State Commission 
we earnestly and respectfully request that you should 
continue the inquiry into Mr. Bender’s conduct which 
the State Commission is withheld from continuing, and 
should take action in regard to Supervisor Bender in ac- 
cordance with the facts brought out in such inquiry. 

Very respectfully yours, 
Jacos F. MILLER, 
Chairman, Executive Committee. 
Extiot H. Goopwin, 
Secretary. 


The Relation of Civil Service Reform to 
Municipal Administration. 


ADDRESS DELIVERED AT THE ANNUAL MEETING OF THE LEAGUE 
BY 


PROF. JOHN A. FAIRLIE, OF THE UNIVERSITY OF MICHIGAN. 


Ess problems of municipal administration present a 


manifold and complex variety of topics. Some are 
political, such as the regulation of nomination and elec- 
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tion methods. Some dealing with the machinery of local 
organization and the relations of the city to the State 
government, are administrative. Others involve questions 
of economic policy as to the proper scope of municipal 
activity. While still others embrace in themselves a wide 
variety of problems in engineering, sanitary science and 
other technical subjects. 

It is the purpose of this paper to consider only one 
aspect of the administrative problems, the application of 
the principles of civil service reform in the organization 
of municipal government. These principles hardly need 
to be enumerated here. But they may be briefly sum- 
marized as the selection of public officials and employees 
on the basis of their ability and fitness for their public 
duties, rather than as rewards or opportunities for pri- 
vate or party service; and the maintenance of the public 
service on the basis of honesty and the highest efficiency. 

That any discussion or argument in support of these 
principles is necessary is of itself evidence of a strange 
misconception of the purposes of municipal government. 
And it is surely enough to establish the fundamental prin- 
ciples to point to the laws creating public positions and 
prescribing their duties. These at least assume that the 
public servants are provided to perform public functions.* 

And the hardiest spoils politicians have not yet ven- 
tured to place their principle “To the victors belong the 
spoils” openly on the statute book. 

Nevertheless, it is only too clear, that the plain intent 
oi the law is frequently and systematically evaded in most 
of our large cities. Appointments are made of persons 
who have little or no competence for their positions, as re- 
wards for past or future political services. And to make 
room for such appointments experienced officials and em- 
ployees are removed. As a result the public service is 
notoriously inefficient and at times almost demoralized. 
The inherent dishonesty to the community in such ap- 
pointments makes it an easy step to more flagrant neglect 
of duty and corruption of the worst sort. While the 
whole system tends to debauch and corrupt the electo- 
rate by offering places for votes. 

Looking simply at its direct effect on municipal ad- 
ministration, a brief analysis will show the importance of 
efficient and expert officials. Municipal administration 
is already a complicated series of technical services. To 
maintain order and security a police force must be main- 
tained, under semi-military discipline, requiring qualifica- 
tions of physical strength, courage and honesty for any 
effective work. To prevent destruction by fire, there must 
be a fire department, whose members should have the 
highest physical skill and technical knowledge of the ‘n- 
tricate apparatus used. To safeguard the health of the 
community there must be a department with expert sani- 
tarians, chemists and bacteriologists. To provide the 
essential conveniences of city life there must be civil en- 
giners to lay out streets and construct pavements and 
sewers, hydraulic engineers to manage water works, and 
sanitary engineers to solve the problems of garbage and 
sewage disposal. To lay out and care for the public parks 





*The standard treatise on the law of public officers states 
that it is the duty of the governor to see that fit and competent 
officials are appointed by him.—Mechem: Public Officers, Sec. 
590. And the same principle must apply also to municipal 
appointments. 
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there must be landscape architects and gardeners. To 
administer public charity wisely and not wastefully re- 
quires trained students of practical philanthropy; and in 
public hospitals a corps of physicians and trained nurses. 
To carry out the policy of public education there must be 
not only competent elementary teachers, but in the high 
schools those with the highest specialized education, and 
over all efficient educational administrators. To keep 
track of the finances in these various fields of expenditure 
demands a force of expert accountants; and to equitably 
assess taxes there should be an equally expert body of as- 
sessors. While to deal witlf the many legal questions 
which arise, every large city must employ a number of 
attorneys, specially versed in questions of municipal law. 

Our cities do not have to wait for municipal street rail- 
ways to be face to face with most serious problems of 
technical administration. Even now the corps of muni- 
cipal officials and employees represents every main divi- 
sion of industrial and professional life. Lawyers, teach- 
ers, accountants, engineers of almost every sort, besides 
executive administrators, are essential to carry out the 
accepted functions of municipal government. 

Positions such as these cannot safely be filled on any 
such basis as political service. Each field is a special pro- 
fession requiring years of training; and those who are 
most competent have too many opportunities in private 
business to devote much time to political campaigning ; 
while they are also likely to hesitate about accepting a 
municipal position with the uncertain tenure of a political 
appointment. Moreover, the municipal service for most 
of these professions is of itself a specialized branch, 
where the highest degree of efficiency can only be se- 
cured by continued practice. A city attorney who serves 
only for a few years cannot be so competent in the law on 
municipal questions as a corporation lawyer who devotes 
his life to corporation law is on that subject. And a civil 
engineer who serves for a while as a city officer and then 
in railroad building is not likely to be either the most 
competent city engineer or the most competent railroad 
engineer. What is needed is a class of municipal special- 
ists in law, accounting, engineering and other fields of 
action. And these can only be secured under a system 
of selection which excludes political motives and insures 
a tenure based only on efficiency and competence. 

Conditions in this regard are different from those in 
earlier periods. It has sometimes seemed to me that 
there was a certain harmony between the principle of 
rotation in office and conditions which prevailed in this 
country during the first half of the nineteenth century. 
While the country was being settled there was a constant 
movement of population from place to place and frequent 
changes of occupation. Short terms of office and fre- 
quent changes were then in accord with the restiess cus- 
toms and practices of the people in their private business. 
And it might have been argued that an officeholder who 
wished to hold an office for many years doubtless lacked 
the ability to take advantage of opportunities for better- 
ing his situation. 

But these conditions are no longer in force. At the 
present time the jack-of-all-trades is almost certainly so 
because he lacks the ability to become master of one. The 
successful man in private business is the specialist who 
devotes his life to one purpose. And what is true of the 
individual in private life is true also for those who hold 
positions in the municipal or other public service. The 
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largest results will come by division of labor and concen- 
tration of effort. The best public servants will be those 
who give the longest time to the public service; and that 
city or State will get the best results which looks for the 
most capable men and keeps them in its service so as to 
secure the advantage of their increasing experience. 

Some steps have been taken to apply the principles 
laid down to the municipal service. Systems of civil ser- 
vice examinations have been established in a number of 
cities applying to most of the subordinate positions. Ap- 
pointments to these positions are based on the results of 
open competitive examinations and probationary service; 
with the result that these places are to a large extent 
taken “out of politics.” In some other cities the police and 
fire departments are more or less protected against poli- 
tical appointments. And more generally school teachers 
are selected with comparatively little reference to political 
influence. 

Into the details of these systems it is not necessary to 
go here. They have placed a smaller or larger part of the 
municipal employees on a sound administrative footing ; 
and although the law is sometimes evaded by hostile offi- 
cials, the results have been a great improvement in the 
standards of municipal work. In other cities efforts 
towards the same end.are being made. And the exten- 
sions of these systems as rapidly and as far as possible 
is one of the most important municipal reforms at the 
present time. 

3ut what has been accomplished in most of these 
cases applies mainly to the subordinate posts in the muni- 
cipal service. These are by far the largest in number. But 
the important positions, and above all the officers as dis- 
tinguished from the employees of our cities, are still 
chosen largely or mainly for political reasons. And until 
these too are chosen solely for ability, competence and 
honesty, no satisfactory municipal administration can be 
secured. 

Political appointments to the higher posts affect the 
character of municipal work in two ways. Such officials 
are likely to seek to evade whatever regulations are es- 
tablished for the subordinate service so as to reward their 
political supporters; and in this way they prove a con- 
stant obstacle in the application of the merit system so 
far as introduced. But of even more importance is the 
fact that it is in the case of the higher officials that in- 
competence and inexperience proves most costly to the 
city. Some gain is made when the clerical and routine 
work is well done. But much more is lost if serious 
blunders are made in the main plans, or in the direction 
of their execution. 

Incompetent city engineers may easily double the 
necessary cost of an important scheme of public improve- 
ment. City comptrollers have generally had so little 
knowledge of accounting that it is almost impossible for 
any one to understand their financial reports. City attor- 
neys who know more politics than law are likely to recom- 
mend useless litigation and in other cases to surrender 
the legal rights of the city. And city clerks who are 
changed every few years cannot perform one of their main 
functions as a source of information on the previous 
actions of the municipal government. 

How can these principles of civil service reform be 
applied to these higher municipal officials? The methods 
employed in selecting employees for subordinate positions 
will hardly be in every detail the most effective for these 
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more important posts. Something more is needed than 
a test of their technical knowledge. What is wanted are 
those who know best how to apply their knowledge in 
a constructive manner, and those who have the peculiar 
form of ability known as executive or business capacity. 
Moreover, for these posts the test of brief probationary 
appointments cannot well be applied. For those best fitted 
for such places will be already engaged in similar work, 
and are not likely to abandon a permanent position for a 
probationary appointment in the public service. 

These difficulties require some changes in methods. 
But such changes of detail are by no means impossible or 
inconsistent with the main principles of the merit system. 
The important point is to find the methods best adapted 
for various classes of offices. 

One of the first steps that must be taken in many cities 
is to take these higher administrative posts out of the 
class of elective offices. Popular election necessarily in- 
troduces political factors into the choice of officers, and 
for officers who have political functions to perform popu- 
lar election, is essential in a democratic government. But 
city clerks, city attorneys, city comptrollers, commissioners 
of public works and city engineers have no political func- 
tions to perform. Their work not only has no relation to 
national politics; it has no relation to municipal politics. 
Their duties are strictly administrative and call for the 
same qualifications whether a city votes for or against 
municipal ownership, and whether it votes for or against 
a “wide open” saloon policy. And whatever other method 
is employed, it is clear that popular election is not the best 
method to test technical and administrative ability. More- 
over, by removing such officers from the elective list, the 
attention of the voters will be concentrated on the personal 
merits of the candidates for the political offices, and better 
results may be hoped for the latter under such conditions. 

But appointments, whether by mayor or council, will 
be made by political officials; and, so far as discretion is 
left to them, there is still the danger that political motives 
will be a controlling factor. To reduce this danger, an- 
other step, which is still within the purposes of this Asso- 
ciation, is to eliminate the official recognition of national 
parties in municipal elections. I am not at all confident 
that it is possible by law to prevent the national party 
organizations from taking an active part in local cam- 
paigns. But at least the law should not recognize them 
officially, and should require each candidate for inunicipal 
office to appear on the ballot simply as an individual. 
This will not eliminate politics, or even national politics, 
from municipal elections. But it will tend to reduce these 
factors to some extent. 

In the next place, appointments to the higher positions 
should be for an indefinite term. The power of removal 
must be retained for such offices, as a means of control 
over incompetent officials; and this will make it possible 
for removals to be made for political reasons. But to 
create a vacancy by removal is at least somewhat more 
difficult than to find one by the expiration of a definite 
term. And the law at least will stand for the principle 
that the competent officials are to be retained so long as 
they perform their duties satisfactorily. This rule has 
been established in the new Indiana municipal code. It 
also applies to most of the heads of departments in New 
York City; and is probably responsible for the retention 
of one commissioner appointed by Mayor Low in the 
present administration. 
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These various provisions, it is believed, will do some- 
thing towards reducing political influences in filling the 
higher offices. But they can hardly be expected to secure 
their disappearance and the selection of these officers 
mainly from considerations of ability and experience. 
For that purpose, some provision must be made for a 
systematic investigation of the qualifications of various 
applicants, so as to determine who is best fitted for the 
place. 

Such an investigation should, however, be somewhat 
different from the examinations for subordinate places. 
It should test not only technical knowledge, but also 
practical experience and constructive ability. Such tests 
can be applied. They are now used in many cases by 
the United States Civil Service Commission, for technical 
and professional positions in the national administration. 
They are used to a large extent in the system for regulat- 
ing admission to the higher branches of the Paris munici- 
pal service. In the latter case, the more important part 
of the test for candidates is a detailed report on a special 
topic within the field of his work. The same idea is rec- 
ognized in our universities in conferring the degree of 
doctor of philosophy, where the thesis showing the candi- 
dates personal research and constructive ability, is of at 
least equal importance with the general examination. In 
the same way, candidates for the higher municipal offices 
could be asked to submit statements of their practical 
experience and some examples of their constructive work. 

Moreover, in order that practical experience may be 
given its full advantage, the competition for these higher 
municipal posts should not be limited to residents of the 
city, but should be thrown open to any one. Already this 
rule is largely recognized in the election of school super- 
intendents, and it is generally felt that these are the most 
capable and efficient of our higher municipal officials. In 
England, vacancies in such positions as town clerk and 
borough engineer are advertised and applications are 
made from all over the country. In Germany, it has even 
happened that a mayor has been chosen in Berlin on the 
basis of his record in a smaller city. Dy making these 
higher positions open to all candidates, the large cities 
can get the benefit of experience and ability proven in 
actual service. 

Another feature of the regulations for the higher 
municipal service in Paris might well be adopte1 for the 
higher offices in this country. This is an examination in 
the system of public administration. Very many of our 
public officials—or indeed of the best educated citizens— 
have no clear idea of even the main principles of our sys- 
tem of local government. Yet they must act in accordance 
with the laws establishing the government; and in their 
ignorance often make serious mistakes which lead to 
protracted litigation. A definite knowledge of our system 
of administration on the part of public officials would 
save our cities much trouble and expense. 

By such methods a merit system can be applied to the 
higher posts, as well as the subordinate places, in the 
municipal service. And these reforms are among the 
most important needed in municipal administration at the 
present time. Without them no city can successfully 
perform the functions it is now undertaking. And with- 
out them there can be no safe extension of municipal 
activities into new fields. 

Nor does the merit system involve any departure from 
the fundamental principles of American government. 
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On the contrary, it is the most direct method of putting 
them into effect. As one writer has well said: 

“This system is democratic, for it gives every citizen 
an equal opportunity to participate in the public service 
according to his fitness. It is economical, because it 
brings into office competent persons who work for their 
wages and are not required to spend half the city’s time 
“hustling” for votes or organizing political clubs. It is 
scientific because, through permanence of official tenure, 
it develops specialists in every department of city admin- 
istration.”* 


‘The Case of Harry H. Bender. 


Opinion of the Supreme Court, Appellate Divisiou, 
Third Department. 


The People of the State of New York ex rel. 
Harry H. Bender, 


Against 


Charles F. Milliken, John E. Kraft, Roscoe C. E. Brown, 
constituting the State Civil Service Commission, and 
Elliot H. Goodwin as Secretary of the Civil Service 
Reform Association, and Edwin A. Doty. 


PaRKER, P. J., SmMitH, CHASE, CHESTER, KELLOGG, 
Associate Justices. 


Appeal by relator from an order entered 
in the Clerk’s Office of Albany County, 14 
October, 1905, denying relator’s application 
for a writ of prohibition absolute herein. 


The defendants, comprising the State Civil Service 
Commission, were proceeding to investigate a complaint 
made by one Doty against the Fiscal Supervisor of State 
Charities. The charge made in the complaint was a vio- 
lation of section 24 of the civil service law, Chapter 370 
of the Laws of 1899. Section 24 of that law, as far as is 
here applicable, provides that no officer of the State shall 
directly or indirectly use his authority or influence to 
compel or induce any employees under the State govern- 
ment to pay or promise to pay any political subscription ; 
that every such officer in charge or control of any build- 
ing or room occupied for the purposes of the government 
is authorized to prohibit the entry of any person and is 
forbidden knowingly to permit any person to enter the 
same for the purpose of making or collecting political 
assessments. It is further in that section provided that 
any person guilty of violating any provision of the section 
shall be deemed guilty of a misdemeanor. The investiga- 
tion had proceeded for a time ex parte. Thereafter notice 
was given to the relator with a copy of the charges made. 
The relator appeared and objected to the continuance of 
the investigation, and upon his objection being overruled, 
an alternative writ of prohibition was served. Upon the 
return made to this alternative writ the matter came on 
for argument before the special term, where the relator’s 
application for the writ was denied. From the order de- 
nying this application this appeal has been taken. 





*D. F. Wilcox: The American City, p. 300. 
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APPEARANCES. 


For the Relator, Countryman, Nellis & Dubois, E. 
Countryman of counsel; for the Civil Service Commis- 
sion, Julius M. Mayer, Attorney General; for Elliot H. 
Goodwin, as Secretary of the Civil Service Reform As- 
sociation, Nelson S. Spencer. 


Smi1TH, J. 


3y Chapter 252 of the Laws of 1902 the office of 
Fiscal Supervisor of State Charities was created. Pursu- 
ant to that act the relator was appointed to such office by 
the Governor with the consent of the Senate. The act 
provides that the Fiscal Supervisor may be removed by 
the Governor for cause, an opportunity being given him 
to be heard in his defense. 


By section 9 of Article 5th of the State Constitution 
it is provided that appointments and promotions in the 
civil service of the State shall be according to merit and 
fitness, and it is further provided that laws shall be made 
to provide for the enforcement of this section. Chapter 
370 of the Laws of 1899 assumes to carry into effect this 
provision of the Constitution. By this act the State Civil 
Service Commission is created, to be appointed by the 
Governor with the advice and consent of the Senate. The 
powers and duties of this Commission are prescribed by 
section 6 of the act. The Commission is directed to pre- 
scribe and enforce suitable rules and regulations for 
carrying into effect the provisions of the act and of sec- 
tion 9 of Article 5 of the Constitution, and such rules are 
given the force and effect of laws. Subdivision 3rd of 
that section which is here for interpretation prescribes 
that the State Civil Service Commission shall “Third. 
Make investigations concerning and report upon all mat- 
ters touching the enforcement and effect of the provi- 
sions of this act and the rules and regulations prescribed 
thereunder, concerning the action of any examiner or 
subordinate of the Commission and any person in the 
public service, in respect to the execution of this act, and 
in the course of such investigations each commissioner 
and the secretary and chief examiner shall have power to 
administer oaths.” By the fifth subdivision it is made 
the duty of this Commission to make annual report to the 
Governor for transmission to the legislature “showing its 
own action, the rules and regulations and the exceptions 
thereto in force, and the practical effects thereof and any 
suggestions it may approve for the more effectual accom- 
plishment of the purposes of this act.” The defendants 
claim the right to proceed under subdivision three of 
section 6 above quoted. 

This right the relator challenges upon two grounds. 
First, that the right to make this investigation is not 
within the terms of the act; secondly, if the act be con- 
strued to authorize this investigation, that to this extent 
the act is in excess of legislative power under the Con- 
stitution. 

The right of investigation given by the statute is 
“upon all matters touching the enforcement and effect of 
the provisions of this act and the rules and regulations 
prescribed thereunder, concerning the action of any ex- 
aminer or subordinate of the Commission and any per- 
son in the public service.” The relator urges that this 
word “and” should be interpreted as meaning “in collu- 
sion with” or “in connection with,” and thus that the 
subject of investigation intended to be authorized by the 
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legislature was simplv an investigation of collusion be- 
tween an examiner or subordinate of the Commission 
and any person in the public service. We are unable to 
agree with his contention. The construction contended 
for is a forced construction, limiting without warrant 
the right of investigation which seems to us to be clearly 
given by the statute. The natural interpretation of the 
statute authorizes an investigation upon all matters touch- 
ing the enforcement and effect of the act and of the 
rules and regulations prescribed thereunder, concerning 
the action of any examiner or subordinate of the Com- 
mission and concerning the action of any person in the 
public service. No reason is assigned why the court, by 
forced construction, should limit the right of investiga- 
tion which seems to have been given by the statute. No 
ground of public policy can be urged which would re- 
strain this investigation to ascertain whether a public 
officer has violated the law which he has sworn to en- 
force. The restraining influence upon a public officer, 
which the publicity caused by such an investigation must 
necessarily have, must be beneficial rather than detrimen- 
tal to the public service. 

Again, relator further contends that such a right of 
investigation cannot rightfully be given by the legisla- 
ture. He contends that the investigation is in the nature 
of a prosecution for a crime and further cites the rule 
promulgated by the Commission to the effect that a vio- 
lation of any of the provisions of the act is cause for 
dismissal from the public service. In view of this rule he 
contends that this right of trial and dismissal cannot 
rightfully be given to the Commission. The rule referred 
to, however, clearly cannot affect the relator. The de- 
fendants, upon this argument, make no claim of the 
right of dismissal. That rule must be deemed to refer to 
such subordinates as are subject to their jurisdiction to 
remove. Ii, also, this investigation be for a lawful 
purpose it cannot matter that the acts investigated may 
constitute a crime. There is no assumption of any right 
by the defendants to punish for any crime. The Commis- 
sion has no power to act upon the evidence except to re- 
port to the Governor. It is made the duty of this Com- 
mission to make annual report to the Governor for trans- 
mission to the legislature showing its own action, the 
rules and regulations and exceptions thereto in force, 
and the practical effects thereof and any suggestions 
which may be approved for the more effectual accom- 
plishment of the purpose of this act. The information 
thus furnished to the Governor may be made by him the 
basis of charges against a public official which are to be 
tried pursuant to the law in an application for his re- 
moval. The information may also be made the basis of 
further legislation for the more effectual accomplish- 
ment of the purposes of the act and of the constitutional 
provision. It is not necessary to suggest in what way the 
act may be amended for the better accomplishment of this 
purpose. The facts to be ascertained may be important 
to determine that no further amendment is necessary. 
If a legitimate purpose be possible which will make valid 
the authority to investigate, that purpose should clearly 
be presumed. In People ex rel. McDonald v. Keeler, 99 
N. Y., 487, it was sought to prohibit an investigation by 


a legislative committee. Judge Rapallo in writing for a 


GOOD GOVERNMENT 29 


unanimous court says: “The legislature had no power to 
remove the commissioner or any officer of the depart- 
ment, and the only action the committee could recom- 
mend would be appropriate legislation to prevent a recur- 
rence of the frauds or irregularities, if they were found 
to exist and to be of such a nature that they could be 
prevented or rendered more difficult by legislation. We 
are bound to presume that the action of the legislative 
body was with a legitimate object, if it is capable of being 
so construed, and we have no right to assume that the 
contrary was intended. The same principle which ren- 
ders it the duty of courts to hold legislative action illegal 
when it unduly encroaches upon the province of the judi- 
ciary, forbids interference by the latter with the action 
of legislative bodies or the exercise of their discretion 
in matters within the range of their constitutional 
powers.” In People v7. Sharp, 107 N. Y., 447, Judge 
Danforth in writing for the court says: “It was also held 
that when institutions or public officers were ordered to 
be investigated, it is to be presumed that such an investi- 
gation was with a view to some legislative action in re- 
gard to them.” 

It is contended by the relator, however, that it is con- 
clusively shown that this investigation was not for a 
legitimate purpose by the title of the papers used before 
the Commission. The papers are entitled, “In the Matter 
of Alleged Violation of Section 24 of the Civil Service 
Law in the Department of the Fiscal Supervisor of State 
Charities.” We are unable to find anything in this title 
which negatives a legitimate purpose in this investigation. 
It does not indicate, as is claimed by the relator’s coun- 
sel, that the Commission is seeking to fasten upon the 
relator a crime. It only indicates that the investigation 
is in relation to a violation of a certain section of the 
civil service act. An investigation of a violation of that 
section can be made as an aid to legislative action. If it 
clearly appeared that this investigation were for some 
other purpose it might be unauthorized. With the legal 
presumption, however, that the investigation is for the 
purpose of aiding the legisiature in their duties in refer- 
ence to the enactment of necessary laws, we find nothing 
which overbears this presumption or which authorizes us 
to hold that the investigation is for an improper purpose 
and therefore unauthorized. We are referred to some 
cases wherein investigations have been either allowed or 
restrained. None of them, however, are in cases suffi- 
ciently analogous to the case at bar to give us material 
aid in concluding upon this question. We are of opinion, 
therefore, that the investigation is within the authority 
of the law and that the direction therefor in the statute 
was within the right of the legislature. These conclu- 
sions lead to an affirmance of the order. 

Order affirmed with costs, All concur except Chester, 
J., dissenting. 
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The Lodge Consular Bill. 


[FIFTY-NINTH CONGRESS, FIRST SESSION, S. 1345. REPORT NO. I12. 
INTRODUCED DECEMBER II, I9Q05. REFERRED TO COMMITTEE ON 
FOREIGN RELATIONS. REPORTED BY MR. LODGE WITH AMEND- 
MENTS, JANUARY 10, 19006.] 


A bill to provide for the reorganization of the con- 
sular service of the United States. 


[Omit the part inclosed in brackets and insert the part in 
italics. ] 

Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress as- 
sembled, That the consular system of the United States 
be reorganized in the manner hereinafter provided in this 
Act [and under such rules und regulations not incon- 
sistent herewith as shall be prescribed by the President. 

Sec. 2. That there shall be not more than two con- 
suls-general of the first class, at twelve thousand dollars 
each per annum; not more than seven consuls-general of 
the second class, at eight thousand dollars each per an- 
num; not more than nine consuls-general of the third 
class, at six thousand dollars each per annum; not more 
than eleven of the fourth class, at five thousand five hun- 
dred dollars each per annum; not more than fourteen of 
the fifth class, at four thousand five hundred dollars each 
per annum; and not more than seven of the sixth class, 
at three thousand five hundred dollars each per annum. 
That there shall be not more than ten consuls of the first 
class, at five thousand dollars each per annum; not 
more than thirteen consuls of the second class, at four 
thousand five hundred dollars each per annum; not more 
than twenty-two consuls of the third class, at four thou- 
sand dollars each per annum; not more than thirty-two 
consuls of the fourth class, at three thousand five hundred 
dollars each per annum; not more than forty-five consuls 
of the fifth class, at three thousand dollars each per 
annum; not more than fifty-eight consuls of the sixth 
class, at two thousand five hundred dollars each per an- 
num; and not more than ninety-two consuls of the sev- 
enth class, at two thousand dollars each per annum. | 

Sec. 2. That the consuls-general and the consuls of 
the United States shall hereafter be classified and graded 
as hereinafter specified, with the salaries of each class 
herein affixed thereto. 


CONSULS-GENERAL. 

Class one, twelve thousand dollars——London, Paris. 

Class two, eight thousand dollars—Berlin, Habana, 
Hongkong, Hamburg, Rio de Janeiro, Shanghai. 

Class three, six thousand dollars —Calcutta, Cape 
Town, Constantinople, Mexico City, Montreal, Ottawa, 
Vienna, Yokohama. 

Class four, fize thousand five hundred dollars —Bar- 
celona, Brussels, Canton, Frankfort, Melbourne, Panama, 
Saint Petersburg, Seoul, Tientsin. 

Class five, four thousand five hundred dollars —Auck- 
land, Beirut, Buenos Ayres, Callao, Chefoo, Guayaquil, 
Halifax, Hankau, Mukden, Ninchwang, Rome, Rotter- 
dam, Saint Gall, Singapore. 
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Class six, three thousand five hundred dollars.—Bo- 
gota, Budapest, Guatemala, San Salvador, Stockholm, 
Teheran, Tangier, Lisbon. 

Class seven, three thousand dollars——Christiania, 
Copenhagen, Athens. 

CONSULS. 

Class one, eight thousand dollars.—Liverpool. 

Class two, six thousand dollars —Manchester. 

Class three, five thousand five hundred dollars——Ant- 
werp, Marseilles. 

Class four, five thousand dollars—Bremen, Dawson, 
Belfast, Havre, Kobe, Lourenco Marques, Lyon, Pretoria. 

Class five, four thousand five hundred dollars —Amoy, 
Amsterdam, Birmingham, Cienfuegos, Coburg, Fuchau, 
Glasgow, Kingston (Jamaica), Nottingham, Santiago, 
Southampton, Veracruz, Valparaiso. 

Class six, four thousand dollars—Antung, Bahia, 
Bombay, Bordeaux, Dresden, Colon, Dublin, Dundee, 
Hangchow, Leipsig, Munich, Nanking, Naples, Nurem- 
berg, Para, Pernambuco, Plauen, Santos, Stuttgart, To- 
ronto, Vancouver, Victoria. 

Class seven, three thousand five hundred dollars.— 
Apia, Barmen, Barranquilla, Basel, Berne, Bradford, 
Chemnitz, Chungking, Cologne, Dalny, Edinburgh, Ge- 
neva, Genoa, Georgetown, Lucerne, Mannheim, Mon- 
terey, Montezideo, Nagasaki, Odessa, Palermo, Prague, 
Quebec, Reichenberg, Rimouski, San Juan del Norte, 
Smyrna, Tamsui, Vladivostok, Winnipeg, Zurich. 

Class eight, three thousand dollars—Aix la Chapelle, 
Annaberg, Barbados, Batavia, Batum, Burslem, Calais, 
Carlsbad, Colombo, Dunferniline, Florence, Freiburg, 
Ghent, Hamilton (Ontario), Hanover, Harput, Hudders- 
field, Jerusalem, Kehl, La Guaira, Leghorn, Liege, Mainz, 
Managua, Nantes, Nassau, Newcastle (New South 
Wales), Newcastle (England), Port Antonio, Port au 
Prince, Saint John (New Brunswick), Saint Michaels, 
Saint Thomas (West Indies), San Jose, Sheffield, Swan- 
sea, Sydney (Nova Scotia), Sydney (New South Wales), 
Tampico, Three Rivers (Quebec), Trieste, Trinidad. 

Class nine, two thousand five hundred dollars.—Aéa- 
pulco, Aden, Algiers, Alexandretta, Bamberg, Belize, Ber- 
gen, Breslau, Brunswick, Cardiff, Chihuahua, Ciudad 
Juarez, Ciudad Porfirio Diaz, Collingwood, Cork, Cre- 
feld, Curacao, Dusseldorf, Eibenstock, Gothenburg, 
Hamilton (Bermuda), Hull, Jerez de la Frontera, La 
Rochelle, Leeds, Magdeburg, Malaga, Malta, Maracaibo, 
Martinique, Mazatlan, Milan, Moscow, Nice, Nogales, 
Nuevo Laredo, Orillia, Plymouth, Port Limon, Puerto 
Cortez, Rheims, Rosario, Roubaix, Saint Johns (New- 
foundland), Saint Etienne, Sault Sainte Marie, Seville, 
Sherbrooke, Stettin, Tamatave, Tegucigalpa, Teneriffe, 
Trebizond, Valencia, Weimar, Yarmouth, Zanzibar, 
Zittau. 

Class ten, two thousand dollars.—A guascalientes, Am- 
herstburg, Antigua, Asuncion, Bagdad, Belleville, Bel- 
grade, Bristol, Brockville, Campbellton, Cape Gracias, 
Cape Haitien, Cartagena, Castellamare di Stabia, Catania, 
Ceiba, Charlottetown, Chatham, Coaticook, Colonia, 
Cornwall, Durango, Ensenada, Fort Erie, Funchal, 
Gaspe, Gibraltar, Glauchau, Goderich, Goree-Dakar, 
Grenville, Grenoble, Guadeloupe, Guelph, Hermosillo, 
Hobart, Iquique, Jalapa, Jamestown, Kingston (Ontario), 
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La Paz, Limoges, London (Ontario), Madrid, Manza- 
nillo, Maskat, Matamoros, Messina, Moncton, Niagara 
Falls, Patras, Peterborough, Port Hope, Port Louis, Port 
Rowan, Port Stanley, Prescott, Progreso, Puerto Cabello, 
Puerto Plata, Riga, Rouen, Saigon, Saint Christopher, 
Saint Hyacinthe, Saint Johns (Quebec), Saint Pierre, 
Saint Stephen, Saint Thomas (Ontario), Saltillo, Sarnia, 
Sierra Leone, Sivas, Stanbridge, Stavanger, Stratford 
(Ontario), Suva, Tahiti, Turin, Turks Island, Tuxpam, 
Utilla, Venice, Wallaceburg, Warsaw, Windsor (On- 
tario), Windsor (Nova Scotia), Woodstock. 

Sec. 3. That the offices of vice-consuls-general, dep- 
uty consuls-general, vice-consuls, deputy consuls and 
commercial agents shall be filled by appointment, as here- 
tofore, except that whenever, in his judgment, the good 
of the service requires it, consuls [of the sixth and sev- 
enth classes, provided for in the third section of this 
Act] may be designated by the President without thereby 
changing their classification to act as vice-consuls-gen- 
eral, deputy consuls-general, vice-consuls and deputy con- 
suls, and when so acting they shall not be deemed to have 
vacated their offices as consuls [and shall be eligible for 
promotion equally with other consuls of the sixth and 
seventh classes.] Consular agents may be appointed, 
when neccessary, as heretofore. [Commercial agents 
shall be brought into the classification of the service 
under this Act, and the grade shall thereafter cease.] The 
grade of commercial agent is abolished. 


[Sec. 4. That within one year after the date of the 
passage of this Act the President shall classify the con- 
sulates-general and the consulates in accordance with 
the provisions of section three, and after such classifica- 
tion shall have been made the classification of any con- 
sulate-general or consulate may be changed, or a new 
consulate-general or consulate created and placed in any 
class, the complement of which is not filled, by Executive 
order of the President. 

Sec. 5. That immediately after the classification 
required by the foregoing section shall have been made 
the incumbents of the. consulates-general, consulates and 
commercial agencies who are included in the provisions 
of this Act then holding office shall be assigned by 
the President to the various classes as nearly as possible 
in accord with the duties, conditions and compensation 
of the offices they held when said classification was 
made. | 


Sec. [6] 4. That a consul-general or a consul may be 
transferred by the President’s order in the same class 
from one place to another, according to the needs of the 
service: but no consul-general or consul shall be trans- 
ferred to a country in which the United States exercises 
extraterritorial jurisdiction until he shall have passed an 
examination in the fundamental principles of the com- 
mon law, the rules of evidence, and the trial of civil and 
criminal cases. 


[Sec. 7. That the Secretary of State, or such officer 
in the Department of State as the President shall desig- 
nate, the Chief of the Consular Bureau, and the chief 
examiner of the Civil Service Commission or some per- 
son whom said Commission shall designate, shall consti- 
tute a board of examiners for admission to the consular 
service. 

Sec. 8. That it shall be the duty of said board to 
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formulate rules for and hold examinations of applicants 
for admission to the consular service; and whenever a 
vacancy shall occur in the sixth or seventh class of con- 
suls which the President deems it expedient to fill, the 
Secretary of State shall require the said board to examine 
such applicants as shall be designated therefor by the 
President. The board shall as soon thereafter as pos- 
sible hold such examination and certify to the Secretary 
of State the names of the applicants who have passed 
the examination. No one shall be examined who is under 
twenty-one or over forty years of age, or who is not a 
citizen of the United States. The scope and method of 
the examination shall be determined by the board, but 
among the subjects shall be included at least one modern 
language other than English, and the commercial re- 
sources and business of the United States, especially with 
reference to the possibilities of increasing and extending 
the trade of the United States with foreign countries. 
In certifying to the Secre’ iry of State the list of those 
eligible for appointment, the board of examiners shall 
accompany the certificate with a detailed report showing 
the qualifications, as revealed by the examination, of each 
person so certified. 

When it is designed by the President to assign a 
consul who is to be appointed to a consulate in a country 
where the United States has extraterritorial jurisdiction, 
the Secretary of State shall so inform the board of ex- 
aminers, who shall include in the list of names certified 
by it in accordance with the following provisions of this 
section only such persons as have passed the examina- 
tion provided for in the foregoing paragraphs of this 
section, and who also have passed an examination in 
the fundamental principles of the common law, the rules 
of evidence, and the trial of civil and criminal cases. 

The list of names which the board of examiners 
shall furnish as required by this section shall be sent, 
with the accompanying reports, to the President for his 
information. 


Sec. 9. That whenever a vacancy shall occur in the 
office of consul-general, or consul above the sixth class, 
members of the two classes next below that in which the 
vacancy occurred shall be deemed eligible to be selected 
to fill such vacancy. 

For the purpose of such promotion consuls and con- 
suls-general shall be classified together according to sal- 
ary. 

Sec. 10. That the foregoing provisions of this Act 
shall not apply to consular offices which are filled by those 
who are also accredited as diplomatic agents of the United 
States. | 


Sec. [11] 5. That there shall be five inspectors of 
consulates, to be designated and commissioned as consuls- 
general at large, who shall receive an annual salary of 
five thousand dollars each, and shall be paid their actual 
and necessary traveling and subsistence expenses while 
traveling and inspecting under instructions from the 
Secretary of State. They shall be appointed by the Presi- 
dent, with the advice and consent of the Senate, from the 
members of the consular force possessing the requisite 
qualifications of experience and ability. They shall make 
such inspections of consular offices as the Secretary of 
State shall direct, and shall report to him. Each consular 
office shall be inspected at least once in every two years. 
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Whenever the President has reason to believe that the 
business of a consulate or a consulate-general is not being 
properly conducted and that it is necessary for the public 
interest, he may authorize any consul-general at large 
to suspend the consul or consul-general, and administer 
the office in his stead for a period not exceeding ninety 
days. In such case the consul-general at large so author- 
ized shall have power to suspend any vice or deputy con- 
sular officer or clerk in said office during the period afore- 
said. The provisions of law relating to the official bonds 
of consuls-general, and the provisions of sections seven- 
teen hundred and thirty-four, seventeen hundred and thir- 
ty-five and seventeen hundred and thirty-six, Revised 
Statutes of the United States, shall apply to consuls-gen- 
eral at large. 


Sec. [12] 6. No person who is not an American 
citizen shall be appointed hereafter in any consulate-gen- 
eral or consulate to any clerical position the salary of 
which [exceeds] is one thousand dollars a year or more. 


Sec. [13] 7. Sections sixteen hundred and ninety- 
nine and seventeen hundred of the Revised Statutes of 
the United States are hereby amended to read as follows: 


Sec. 1699. No consul-general, consul, or [commer- 
cial] consular agent receiving a salary of more than one 
thousand dollars a year shall, while he holds his office, be 
interested in or transact any business as a merchant, 
factor, broker, or other trader, or as a clerk or other 
agent for any such person to, from, or within the port, 
place or limits of his jurisdiction, directly or indirectly, 
either in his own name or in the name or through the 
agency of any other person; nor shall he practice as a 
lawyer for compensation or be interested in the fees or 
compensation of any lawyer; and he shall in his official 
bond stipulate as a condition thereof not to violate this 
prohibition. 

“Sec. 1700. All consular officers whose respective 
salaries exceed one thousand dollars a year shall be sub- 
ject to the prohibition against transacting business, prac- 
ticing as a lawyer, or being interested in the fees or com- 
pensation of any lawyer contained in the preceding sec- 
tion. And the President may extend the prohibition to 
any consul-general, consul, or [commercial] consular 
agent whose salary does not exceed one thousand dollars 
a year or who may be compensated by fees, and to any 
vice or deputy consular officer or consular agent, and may 
require such officer to give a bond not to violate the pro- 
hibition.” 

Sec. [14] 8 That every consular officer of the 
United States is hereby required, whenever application 
is made to him therefor, within the limits of his consulate, 
to administer to or take from any person any oath, af- 
firmation, affidavit or deposition, and to perform any other 
notarial act which any notary public is required or author- 
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ized by law to do within the United States ; and for every 
such notarial act performed he shall charge in each in- 
stance the appropriate fee prescribed by the President 
under section seventeen hundred and forty-five, Revised 
Statutes. 


Sec. [15] 9. That all fees, official or unofficial, re- 
ceived by any officer in the consular service for services 
rendered in connection with the duties of his office or as 
a consular officer, including fees for notarial services, 
and fees for taking depositions, executing commissions or 
letters rogatory, settling estates, receiving or paying out 
moneys, caring for or disposing of property, shall be ac- 
counted for and paid into the Treasury of the United 
States, and the sole and only compensation of such offi- 
cers shall be by salaries fixed by law; but this shall not 
apply to consular agents, who shall be paid by one-half 
of the fees received in their offices, up to a maximum 
sum of one thousand dollars in any one year, the other 
half being accounted for and paid into the Treasury of 
the United States. And vice-consuls-general, deputy con- 
suls-general, vice-consuls and deputy consuls, in addition 
to such compensation as they may be entitled to receive 
as consuls or clerks, may receive zuci portion of the sal- 
aries of the consul-general or consu!s for whom they act 
as shall be provided by regulation. 


Sec. [16] zo. That fees for the consular certifica- 
tion of invoices shall be, and they hereby are, included 
with the fees for official services for which the Presi- 
dent is authorized by section seventeen hundred and for- 
ty-five of the Revised Statutes to prescribe rates or 
tariffs; and sections twenty-eight hundred and fifty-one 
and seventeen hundred and twenty-one of the Revised 
Statutes are hereby repealed. 


Sec. [17] zz. - That every consular officer-shall be 
provided and kept supplied with adhesive official stamps, 
on which shall be printed the equivalent money value of 
denominations and to amounts to be determined by the 
Department of State, and shall account quarterly to the 
Department of State for the use of such stamps and for 
such of them as shall remain in his hands. 


Whenever a consular officer is required or finds it 
necessary to perform any consular or notarial act he 
shall prepare and deliver to the party or parties at whose 
instance such act is performed a suitable and appropriate 
document as prescribed in the consular regulations and 
affix thereto and duly cancel an adhesive st2’..p or stamps 
of the denomination or denominations equ, ‘ient to the 
fee prescribed for such consular or notarial act, and 
no such act shall be legally valid within the jurisdiction 
of the Government of the United States unless such 
stamp or stamps is or are affixed and canceled. 

Sec. [18] 72. That all Acts or parts of Acts incon- 
sistent with this Act are hereby repealed. 





